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FERNANDO MALDOXADO, Florence.W- - C. SMITH, Caia Grande. THE DECISION. indicated their view to be that the
limitation was intended to be sixty, or
other number of, consecutive days ;.:.
i. e., that when the" session begins
every day must be counted as a part ,
of the session, till the sixty, or other"
number of days elapse. See Sup. - f

Court of Utah Territory ex-re- l. Hal-le- r
vs. 18 Pac. Rep., 628 ; Sup. Court

of Dakota territory ex. rel. Smith Dist..
Atly, vs. Scott, et. al, 20 N. W. E
p 401 ; Sup. court of Idaho, Stevenson
vs. Moody, 12 Pac. Rep. 902: Tread-wa- y

vs. Schnauber, 1 Dakota 249. See
also State ex rel. Perry vs. Arring- - .

ton, et al, Sup. Court of Nevada, 735 ;
National Bank vs. County of Yank-
ton 2 Dakota 236, and 101 U. S. 120,
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CiBst Groceries an
Always on

OaliloFnio

if the courts had expressed or intim-- "'

ated views that are conflicting, we' u

should unhesitatingly hold that the-'-1- 1

opinions of the attorney-gener- al of
the United States, delivered on 4he ,

16th of March and July last, have put
the question beyond the line of dis--
cussion. This is the great law officer
of the government.

In passing upon federal statutes ins
opinions, next be the positive judicial
determination to the great tribunal of
final resort he supreme court of the
United States are entitled to the
highest consideration, and should
have the binding force of exalted
authority. In an official opinion,
rendered to the Hon. the secretary of
the interior, on the 16th day of

A SPECIALITY.

end their session, they can only recon-
vene by authority of the governor.
When congress adjourns the Presi-
dent alone can cal one or both
branches of it back into legal session.
And even the British Parliament it-
self, has no inherent power of conven-
tion after dissolution ; the Queen may
prorogue it, and it cannot of itself re-
convene. So that, as the Supreme
court of Dakota says, in Treadway vs.
Schnauber: "The territorial "legi-
slature is a creature of congress; its
powers, duties, nnd sessions are de-
fined and limited by the act organ-
izing the .territory, and the amend-
ments thereto; and it derives no life
or power from any other source. It is
authorized to hold a biennial session
of not to exceed forty," now sixty,
days" and there is no provision to ex-
tend the session beyond the time spec-
ified." (See 1 Dakota, 249).

The court seems to rely upon the.
decision of the Supreme court of Ala-
bama, in Moog vs. Randolph See
77 Ala. 607. But it must be remember-
ed that the limitation there referred
to was upon the session of a state
legislature, which had given repeated
legislative constructions to , the limit-
ation contained in the constitution of
Alabama ; all to the effect that the
fifty days limitation meant fifty legis-
lative, working days; and that the
court followed that construction as
Mr. J ustice Somerville, who delivered
the opinion of the court, said, because
of the serious consequences that
would ensue ; the court holding that
it would be reluctant to depart from
such construction in doubtful cases,
the question being no resintegra.

We fully agree with the court, in
the case at bar, that where laws have
long been acquiesced in ; where sub-
stantial rights have grown up and
vested under them ; it is a well settled
policy of the courts not to disturb
them, though they may not have been
legal or constitutional originally.
This was, as we have just seen, the
true reason for the decision in the
Alabama case ; it was also the reason
for the Oregon decision. But this
doctrine cannot obtain here. The acts
of the 15th legislative Assembly, pas-
sed after the expiration of the sixty
consecutive days from the beginning
of its session, have not been acquiesced
in. The validity of those acts has
been questioned ever since their pas-
sage.

The court is not called upon to
give a construction retroactive in its
effects ; but to say whether or not we
will truly decide a living vital issue.
Nor will it do to say there has been
a uniform legislative construction on
this subject by our legislative as-

semblies. If the first and eleventh

frontier in a large measure, were not
supposed to be critical in the civiliza-
tion and learning as in the older com-
munities.

Is it reasonable to suppose that
congress, in passing this fundamental
law, which in its operation was to so
seriously affect the people in these
frontier governments, would use lan-
guage of intricate, doubtful,'ambiguous
or double meaning?

Rather, is it not more reasonable to
suppose that congress intended to use
language of the simplest, most certain
and unequivocal meaning? And is
this not exactly what congress has
done? Is there any possible room for
construction in determining the true
meaning of the phrase, "Shall be
limited to sixty days duration? Is it
not therefore clear and certain be-

yond reasonable doubt, that congress
intended to use the above language
not simply in a directory, but in a
mandatory sense? It will be observed
that there are two words in this phrase
which are controlling and which make
its meaning absolute, viz : the words
"limited" and "duration."

The word "limited" means narrow
restricted. , It is synonymous with, .the.,
word circumscribe; and. that word
means to enclose within' a certain
time, to hem in, to confine, to bound,
to limit, to restrict, etc.

Mr. Webster defines the word "dur-
ation" to mean the power of endur-
ing, continuance in time ; the portion
of time during which anything exists.
Adding the latter definition of the
word duration to the phrase it then
would read: "Shall be limited to an
existence of . sixty days." Is it not
evident that the great primal purpose
of congress was to control within fixed
definite limits the sphere of legisla-
tive action in these territories? And
that when the session began, it should
continue to exist, to endure, for only
sixty days from the day of beginning?
Is there any room for construction
here? Or rather, can there be but
one true construction?

Is the true meaning of this section
at all doubtful? Does it not necessari-
ly mean that, whatever the time fixed
by the legislative assembly for the ses-
sion to begin, it could not continue to
exist, as a legal organized body longer
than sixty days from said beginning?

Sixty days of lawful session sixty
days of legal, organized existence, that
is all. It means sixty days counting
one after another including Sundays,
holidays and any days of temporary
adjournment. If congress had meant
to exclude these days from the limit
Of sixty days duration, it would have
said so.

How plain the language, how sim-
ple) how certain the meaning.
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code of 1887.
The validity of these laws were

never questioned, and the courts a.-

well as subsequent legislatures, re-

cognized them as equally operative
and binding with the other acts of
this session.

If it be contended that the act of
1880, amending Section 1850, Revised
Statutes, is to be construed differently
from the provisions of the Organic
act of New Mexico on the same sub-

ject, and that legislative construction
upon the latter provision cannot there-
fore be considered, we find that the
first legislative assembly to meet after
said act took effect, viz. ; the eleventh
legislative assembly, convened upon
the third day of January, 1881, and
finally adjourned upon the twelfth
day of March following, a total of
sixty nine consecutive days. Deduct-
ing as before the intervening Sundays,
and we find that the assembly was
in actual session upon sixty working,
or legislative days. Sixty consective
days from the beginning of the ses-

sion ended with Marcli 3rJ. After
said date an act was passed fixing the
date for the convening of subsequent
legislatures. This act was followed
and acquiesced in by succeeding assem-
blies, until the act of 1887 again
changed the date of the beginning of
the sessions. Among the other acts
was one creating the county of Gra-

ham, another providing for the issue
of bonds and the levy and collection
of taxes ; others were passed amending
the revenue laws and the statute of
limitations. During the session the
council directly gave its assent to
this legislative construction in reject-
ing a resolution to adjourn at the end

the sixty consecutive days.
Thus the legislative construction

from the beginning has been uniform
that the sessions are limited to sixty
days of actual session.

In the case of Moog vs. Randolph
(77 Ala. 60S,) the Supreme Court of
Alabama distincly recognizes the rule
that the practical construction of the
legislature will govern in a case of
this kind, and gave alike construction
upon the term "days" in a similar
provision of the constitution of that
state.

In construing the constitutional
provision that "the general assembly
shall not remain in session
longer than fifty days," Justice Somer-vill- e,

in that case said: "satisfied
that fifty days means fifty legislative
days, working days, exclusive of the
Sundays and other days upon which
the Senate and the House concur in
refusing to sit by joint resolution of
adjournment. This question has been
repeatedly considered by the Judiciary
committees of the Senate and House
ofJRepresentatives, and successive ses-

sions of the general assembly siiue
the adoption of the constitution, and
their reports concurring in this view
have in each instance been adopted
by these bodies. Even if we regard
the question as a doubtful one, we
would hesitate to depart from the set-

tled legislative construction of the
fundemental law, especially in view
of the serious consequences which
would necessarily flow from it."

But aside from the legislative con-

struction, we tiiink a consideration of

cases, where language apparently
mandatory has been construed to be
directory, will be found upon critical
examination, to be where there has
been an irregular, or improper, exer-
cise of the power granted, rather than
the attempt to exercise a power not
conferred.

For instance, the election cases re-
ferred to by the learned counsel for
the plantiff. In the case at the bar,
the power granted to the legislative
assembly by congress was to hold a
biennial session for only sixty days :
and the attempt to hold longer than
sixty days was attempting to exercise
a power not conferred. Mandatory
language may be, and is often held
to be, directory : directory language
seldom is, and rarely is held to be,
mandatory. The one is used generally
in a permissive sense ; the other, in a
prohibitive, or negative sense.

'Thou mayst be saved," is permis-
sive : "Thou shalt not kill," is pro-
hibitive. The one imports discretion,
the other does not. Mandatory lan-
guage js generally that which super-
iors employ when addressing inferiors.
It is generally used where the party
using it has the power to. control the
action of the party to whom it is ad-

dressed. Hence the intention of the
party using the language, should
control the construction put upon ft,
unless the language employed is so
absurd, or dubious in meaning, as to
render such intention absolutly un-
certain and indefinite.

It is the language of the parent to
the child, of teacher to the pupil, of
master to the servant, tie principal to
the agent. Now congress is the prin-
cipal or master, the superior ; the leg-
islative assembly is the agent or ser-
vant, the inferior. It is for the prin-
cipal or master, the superior, not only
to direct, but to command : and it is
for the agent or servant, not only to
follow, but to obey. Wherever con-
gress has intended to give these
agents, this inferior, a discretion in
action, its language is so clearly direc-
tory ,as not to admit ofdoubt.

This, however, has rarely happened,
arid but few instances can be found,
for now we assett that, with almost
unbroken uniformity, wherever con-
gress in legislating for the territories,
has spoken with reference to the var-
ious powers, duties, sessions Jcc, of
the territorial legislature, it has used
the word "shall" jn not simply a di-

rectory, but in a mandatory sense.
Let us see; Sec. 1842 R. S. U. S. says:
"Every bill which has passed the leg-
islative assembly of a territory shall,be-for-e

it becomes a ay, be presented to
the governor, &c,"

Is this not plainly mandatory?
Would any one pretend that if the

legislative assembly were to attempt
to pass a law without presenting it to
the governor, it would be worth the
paper upon which jt was written?
Again sec, 1846, of said statutes in its
first sentence, says: "The legislative
power in each territory shall be vested
in the governor and the legislative
assembly." Can there be any discre-
tion here? May the legislative power
exist elsewhere?

Further, we read in the same sec-
tion : "The legislative assembly shall
consist of a council and house of

of July last, the Honorable W. H. H. .
Miller, attorney-gener- al of the United
States, referring to letters of the gov-
ernor and secretary of Arizona, bear-
ing dates of June 2nd and 26th, res-
pectively, said : .

-

ially when we consider that this m
effect would be to annul many of the
laws now in force and thus disturb
and unsettle the public credit, destroy
private rights and bring disaster upon
the Territory.

From the forgoing considerations
we hold that the appropriation bill
passed by the Fifteenth Legislative
Assembly'and approved April 10, 1889,
is a valid law, aud that the plaintiff is
entitled to his writ.

The writ will issue.
Kibbey, Justice, concurs and Wright,

Chief Justice, files opinion.

OPINION OF CHIEF JUSTICE WRIGHT.

The court, in the majority opinion,
rightly hold that section 1825 of the
United States revised statutes, as
amended, is mandatory in its terms
but the opinion holds that, when con-
gress said, in said section, that the
session of the said legislative assem-
blies of the various territories should
"be limited to sixty days duration," it
meant sixty legislative working days,
and not sixty consecutive days. We
are unable to concur in this view ; and
we now proceed to analyze this sec-
tion, and endeavor Uf show that the
language employed bf congress neces-sarill- y

limits sessions of the territor-
ial legislative assemblies to sixty con-
secutive days ; and therefore that the
15th legislative assembly of this terri-
tory, having begun its session on the
21st day of January 1889, was not,
and could not have been, without the
permission of congress, in legal ses-
sion on the 10th day of April 1889.

There is no disputes as to the facts.
The said 15th legislative assembly,
having begun its regular session at
at the time fixed by l.vw, viz : on the
21st day of January, 1889, sixty con-
secutive days from that date, expired
on the 21st day of March, 1889; and it
is admitted that the act in question
was passed on the 10th day of April
1889. So that the only aud vital
question is ; was said assembly in legal
session on the said 10th day of April
1889? Clearly it was not. That as-

sembly was wholly and simply a crea-
ture of the national legislature.

It was the nursling of congress;
drawing the milk of its existence from
congressional maternity and living,
moving and having its being in the
will of congress, an expressed in the
federal statutes. It therefore had no
real legal being outside of those
statutes. Necessarily it existed, if at
all, according to their provisions. To
those statutes then, to the expressed
will of congress, the creator, must we
look for the definition of the rights
and powers of the Creature.

The section of "the federal statute,
containing the principal and expressed
limita ion upon: the! duration of the
cessions of :?rritoiiiil assemblies, is of
course syj 1 section "1852, as amended
in I860; t lie re t.':' other sections of
thai statute, hu4"r, : which shed
light upon the iff s Qyvtieanfng of this
one. The purpo- - Jf the intention of
the law-make- r, Is of the' first import-
ance. We shall have attained a true
solution of the m'airt question involv-
ed in this case, when we determine
correctly, if we toiay be able to do so,
precisely what congress meant by the
language it employed nFTiiis section.

Urinaria: "Thtf .sessions", of legisla-
tive assemblies of the several terri-
tories of the United. State shall be
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Thr Rnprme Court of Arliont Declare
the Appropriation Bill and other

Acta of the 16th Legisla-
ture Legal.

IN THE SUPREME URT,) Janunry
ARIZONA TERRITORY , Term.

George W. Cheyney, "

Plaintiff, I Application
Against for writ of

John Y. T. Smith, j Mandamus.
Defendant.,

C. F. Ainsworth, for Plaintiff.
Clark Churehill, Attorney General,

for Defendant.
Ben Goodrich, Amicus Curiae.

Opinion by Sloan, Justice :

The plaintilf herein applies to this
court for a peremptory writ of man-
damus to compel the defendant, as
Territorial Treasurer, to pay amount
of a certain warrant drawn by the
Territorial Auditor in favor of plain-
tiff as authorized by n 15
of Section 1 of an act commonly
known as the "Appropriation Bill,"
passed by the Fifteenth Legislative
Assembly and approved by the Gover-
nor on the 10th day of April, 1889.

This action is brought for the pur-
pose of having ' a judicial determina-
tion as to the validity of said act, it
being contended that at the date of
the passage and approval thereof the
Fifteenth Legislative Assembly had no
legal existence, for the reason that
the limit of time within which it could
by the organic law lawfully remain of
in session had expired, and therefore
it had become at said date functus
officio.

The journals show that the Fif-

teenth Legislative Assembly began
its session on the 21st day of Janu-
ary, 1889, and adjourned "sine die"
upon the 10th day of April, 1889,
being the date of the approval of
said act. The journals further show
that the assembly was in actual ses-

sion but forty-eig- working, or
legislative days, the last day being
denominated the forty-eight-h day of
the session.

The restriction upon the length of
the session of the Legislative Assem-
bly is found in section 1852, It. S. U.
S., as amended Dec. 23, 1880. Said
section as amended reads us follows;

"The sessions of the Legislative
Assemblies of the several territories
of the United States shall be limited
to sixty days duration." Said section
being in its terms mandatory, must
be construed. It therefore remains
for us to determine which of the two
views contended for at the hearing of
the case as to the proper construction
to be placed upon said section we
should adopt, viz. : upon the one hand
that the session of the Legislative
Assembly is limited therein to sixty
consecutive days from the day upon
which the assembly convenes; or,
iiK)ii the other hand, that the sea-

son is limited to sixty Legislative or
working days, exclusive of Sundays,
public holidays and days of interme-
diate adjournment.

After the careful consideration trie
great public interests involved in
this controversy demand we have ar
rived at the conclusion that the latter
view must prevail.

Said section is a part ot the Organic
law of the Territory. It is proper to
consider, therefore, the relation which
the Organic act and other acts of Con-gre- s

amendatory or supplementary
thereto bear to the government of
the territory. It was argued at the
hearing of this case that Congress
had granted to the Legislature of a
territory certain lnmtea powers kana
restricted their exercise to the partic-
ular mode and manner expressed in
its grant. That this grant is in every
instance to bestrictly construed, and
that the Legislature having acted in
a particular manner, no inference is
to be drawn tneretrom that it nas
therefore acted within the limit of its
Jelegated powers.

We think the true view is that the
Organic Law of a Territory bears the
same relation to the government of
the Territory as the Constitution of a
state sustains to the people of the
state.

The Supreme Court in National
Bank vs. County of Yankton, 11
Otto, 129, has said: "The Organic
law of a Territory takes the place of
a constitution as the fundamental
law of the local government." If the
view we have given be correct, then
it follows that the same rules of con-

struction apply and like effect must
be given to any part of the Organic
law as would apply and be given to
a similar provision in the constitu-
tion of a state. A well established
rule is that the contemporaneous
construction of a constitutional
provision put upon it by the authori-
ty for whose guidance it was intended,
particularly if acquiesced ia for a
long term of years should be followed
by the courts. See United States vs.
State Bank of North Carolina, 6
Peters, 39; Caldwell vs. Carrington,
9 Feters 103; Edwards Lessee vs.
Darby 12 Wheat, 200.

That this rule applies to the con
struction of the organic acts of the
territories is asserted by Chief-Justic- e

Chase in the case of Clinton vs. Eng-lebrech- t,

13 Wall., 434.
It speaking of the power of the leg-

islature of Utah to legislate with refer-
ence to the practice of the courts in
the matter of juries, he said ; "This
uniformity of construction by so many
territorial legislatures of the Organic
acts in relation to their legislative
authority, especially when considered
in connection with the fact that none

f iheir jury laws have been disnp
proved by Congress, though any of
them could be annulled by such disap-
proval, confirms the opinion warrant
ed bv the plain language of the or
ganic act iteelf that the whole subject
matter of jurors in the territories is
committed to the territorial regula- -

tion."
A provision in the Organic Law of

New Mexico, which by the act
uunizinir the of Arizona,
was made applicable to the latter, was
to the effect that no session of the
legislative assembly could exceed the
term of forty days.

The first legislative assembly of the
new Territory convened by procla-
mation of Governor Goodwin on the
20th day of September and remained
in session until 10th day of Novem-
ber, 1804, a total of 40 consecutive
days. Deducting ten Sundays that
intervened between the day upon
which the asse.nbly first met and the
day upon which it finally adjourned,
and we find that it was in session
forty working, or legislative days.

After forty consecutive days had ex-

pired, the more important acts of the
session were passed ; among them be-

ing what was known as the "Howell
Code." Under the provisions of this
code of laws the government of the ter- -

nrory was for the most part adminis-
tered until it was superceded by the
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"I am unable to find in either any
question of law, which is not covered
by the opinions of this department "

rendered to you under dates of March
16th, May 29th and June 19th, 1889. .

The first of these opinions was to the .

effect that, under the act of congress,
which is the organic law of the terri-
tory, the session of the legislature ' of "

Arizona is limited to sixty consecutive. "
days. The corollary to this conclusion ,
seems clear, that any attempted legis-- .

lation after that time would be nug-
atory."

This language was uttered subse- -
quently to the reception by the At--
torney General of the "memorandum"

t
of Ass't Attorney General Shield,
filed with the argument of the learn-"- "

ed counsel for the plaintiff herein.
This is apparent from the face of each. '
It must therefore be regarded as a

and endorsement of the
views expressed by the Attorney Gen-
eral in his opinion of March 16th
1889, on the same subject. And as
already indicated, we regard these
opinions by the Attorney General as
decisive of the main question involved
in the case at bar. With the Attorney
General, we hold that any attempted
legislation after the sixty consecutive
days was nugatory.

The fifteeenth legislative assembly '

of this territory, having by operation .

of the law of its being, been' dissolved
after the 21st day of Marcli, 1889, on
the tenth day of April, 1889 it had
ceased to have a legal, organized ex-

istence; and could therefore pas3 flO
valid acts. "

Hence it is our conclusion that the
prayer of the petition should be de--
nied.

James H. Wright. C. J.

H. N. ALEXANDER,
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Phenix. Arizona.

L. H. HAWKINS,
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courts in the territory.
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Legislative Assemblies of this Territo-t- y

construed the limitation to be sixty
legislative, working days, presumably
the other thirteen legislative assem-
blies of the territory construed it to
mean sixty consecutive days; for we
must inter that if any of the remain
ing thirteen legislative assemblies had
construed limitation to be sixty legis-
lative, working days, this resource
would have been drawn upon to
strengthen the position taken.

At all events, it is absolutely cer-
tain that a number of those assemblies
did construe the limitation to be sixty
consecutive days.

And therefore the territorial legis
lative construction put upon the lim.-itatio-n,

lends neither force to the
argument, nor strength to the posi-
tion.

For the first time, the Supreme
Court of this Territory is called up-
on to put its construction upon the
purview of that limitation. That con-
struction should be according to the
true tenor and effect of the statute
unaffected by past illegal acts, ac-
quiesced in, or rights to be hereafter
affected under them.

This is plainly so, for all legal ques-
tions and rights, arising under the
acts of the Fifteenth Legislative As-

sembly, passed after the expiration of
the sixty consecutive days, are still
resintegra.

But even to the modified extent to
which the Alabama case goes, it seems
to stand alone. Every other state
legislature so far as we have been able
to learn, whose sessions have, or are
limited by their constitutions to a
certain number of days, seem to have
entertained no doubt that the limit-
ation meant consecutive days.

lhe constitution of Missouri. Art.
4, Sec. 16, provides that "The mem- -
berers of the general assembly shall
severally receive from the public treas-
ury such compensation for their ser-
vices as may, from time to time, be
provided by law,- - not to exceed five
dollars per day for the first seventy
days of each session ; and after that
not to exceed one dollar per day for
the remainder of the session, &c."
This constitution was adopted in 1875,
and every general assembly of Mis-
souri, that has held a legislative session
since, has construed the seventy days
limitations to mean seventy con-
secutive days from the beginning of
the session.

Section 16, Art. 5, of the State of
Arkansas adopted in 1874. provides
that "The regular biennial session" (of
the general assembly) "shall not ex
ceed sixty days in duration, unless by
a vote of two-thir- of the members
elected to each house of said general
assembly, dx."

It will be observed that the words
of limitation in this section are very
similar in their import, to the words
of limitation upon the session of the
territorial legislative assemblies, con-
tained in See. 1852, of the U. S. Re
vised Statutes as amended. The one
says: "Shall not exceed sixty days in
duration" the other savs : "Shall be
limited to sixty days duration."

.hvery general assembly of Arkan
sas, that has held a session since the
adoption of this constitution, has
construed this limitation to mean
sixty consecutive days.

And in lrammell vs. Bradley,
County Judge, See 37th Ark. page
375, the Supreme Court of that state
nave passed directly upon the mean
ing ot this limitation ; and they use
mis emphatic language: "the reg-
ular biennial session of the legislature
had begun on the tenth of January
isou.

During the session, by concurrent
resolution, and signed by the Gov
ernor, the session was extended and
continued until twelve o'clock M. on
the nineteenth of March, 1880.

The session if not properly extend-
ed, expires on the ninth of March
and the act having been passed after
that period, would ba invalid." To
say that the words "Shall not exceed
sixty days in duration" are mandatory,
and mean sixty consecutive days, in
cluding Sundays, holidays and any
days of intermediate adjournment
and the words "Shall be limited to
sixty days legislative, working days, is
to make a judicial distinction with
out a judicial difference.

And it must be further observed
that wherever the courts of last resort
in the territories have incidentally
passed upon this question, they have

Although adjournments are had,
the sessions go on. This is funda-
mental. Mr. Blackstone says ; "An
adjournment is no more than a con-
tinuance of the session from one day
to another as the word itself signifies."
If Sundays, days of temporary adjourn-
ment, etc. were not to be counted as
days of the session then for those days
the session would not endure. Is it
not plain, that, if Sundays, holidays
and all other days of temporary adjourn-
ment are not to be counted as parts
of the session, the legislature would
not be in session during such uas ;

and that necessarily have to possess
the power to hold any number of dis
tinct sessions? But congress has only
conferred power to hold one session
of sixty days duration; how then can
it hold more than one session? Again,
to state it little differently, if Sundays,
days of intermediate adjournment, etc.,
are not included as parts and parcels
of the session, the time measure by
these days being no parts of such
session, the session necessarily ceases
lor that time; but the only and true
meaning of the language used by con
gress is that, when the session begins,
it endures, continues to exist, for sixty
days only from said begininng.

so that it is simply impossible that
there could be but one regular legal
session of the territorial legislative as-

sembly; and it is just as impossible
that the session could legally exist,
endure for a longer period than sixty
days from its beginning. Another,
and we think a potent reason why
congress intended by the language
used to limit the duration of the ses
sion of the legislative assembly to
sixty days from its beginning is that
tne history oi tne times, at and re-

cently before th,e passage the Act, was
rife with complaints of extravagances
and reckless expenditure in more than
one of these legislative assemblies, so
that construing that in the light of
surrounding circumstances and con-
temporaneous history, we say that it
is evident that the purposes of con
gress was to absolutely control, to
circumscribe, to hem in, to restrict,
withjn definite limits, these legislative
assemblies as to the period of their
existence ; and to fix beyond the line
of cavil or discussion the fact that the
session could only exist, endure for
sixty days from its beginning. Hence
the days of its possible existence were
with unerring oertainty numbered.

By the violation of the members of
the legislative assembly its session
might die before the expiration of the
full number of days ; but at all events,
it could not live, endure beyond them.
The measure of Its existence, the day,
the hour of dissolution was marked
upon the dial-plat- e in unmistakable
phrase. Hence, we say again, that
CDngress not only used the language
of said section in a directory, but more
emphatically in a mandatory sense.
To us the language used imports no
possible discretion as to the limitation
of the period, beyond which the ses
sion cannot exjst, jt lias but one true
meaning. It means the actual hours,
days, weeks, &c elapsing the one
after the other from the time of the
beginning of the session till sixty days
of twenty-fou- r hours each have passed
For obvious reasons the time of be
ginning was immaterial ; but for
equally obvious reasons, the time of
ending was material. Congress had
to pay the bills of expense ; which
could not be affected by the beginning
of these sessions, but would necessari
ly be seriously affected by their end
ings by the periods of their duration.
Whilst therefore, it is evident that a
discretion was intended as to the time
of their beginning, it is equally evident
that none was intended as to the time
of their ending. The limit is fixed,
definite and certain ; they may stop
this side of Hie limit, they cannot go
beyond it.

It is not pretended that the legis
lative assembly had any inherent
power to convene, call itself into legal
session, after dissolution ; and yet, as
we have already seen, if this be not
so, how can days of intermediate ad
journment be excluded from the ses-
sion, without the session itself becom
ing necessarily dissolved? And there-
fore, the assembly would necessarily
have to possess inherent power to call
itself back into legal session. But
the principle is quite a general one
that no legislative bodies have this
inherent power.

When the legislatures of the states
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the subject matter as well as the evi-

dent purpose and intent of the act of
1S80, warrants the interpretation we
put upon it. Congress certainly coi
templated that emergencies might
arise that would render legislation
between fixed dates practically impos-
sible. At any rate, that upon Sundays
and holidays no legislation would or
could be done. If the purpose was to
include these, other language more
clearly expressing this intent would
very probably have been used. A dis-

tinction should be made between
Statutes which restrict the number of
days upon which acts may be perform
ed, and those whichmerely fix the ulter-
ior limit of time within which a single
matter may' be transacted. In the
former, Sundays and other days when
labor or business cannot be transacted,
.are usually excluded; in the latter,
these are usually jnciuaeu, unless ex-

pressly excepted.
Thug it has been held that Sundays,

not being judicial days, are not to be
considered as days of a term of court.
22 Grattan, 924; 46 Missouri, 17; 93

J 11, 203.
There appears no good reason why

the same rule should not apply to
the construction of the term "days"
when applied to matters to be trans-
acted by Legislative Assemblies.

Were we in doubt as to the cor
rectness of the above construction,
what would be the duty of the court

the premises? The Legislative
Assembly, a branch of

the government of the Territory, act
ing under like solemn obligation and
responsibilities with ourselves, has
passed the act, the --validity of which
is in question, which act has been
approved by the Governor, who has
taken a like oath to support ine con-
stitution and the laws of Congress,
and now, are we to declare it invalid?
If we believe that the legislature in
attempting to legislate after March
2lst clearly, palpably and plainly
violated the fundamental law of the
territory, then most unquestionably
it is our duty so to declare. W line
this is true, we must bear in mind
that among the fundamentals of the
law almost, is the proposition that
"we can declare an act void only when
it violates the constitution" (or orga: --

ic law) "clearly, palpably, plainly and
in such a manner as to leave no doubt
or hesitation on our minds."

21 Penn., 162.
In Adams vs. Howe, 14 Mass., 345,

the court say : "we must premise that
so much respect is due any legislative
act solemnly passed and admitted
into the statute books that a court of
law which may be called upon to
decide its validity will presume it to
be constitutional until the contrary
clearly appears, so that in any case of
the kind substantially doubtful the
law will have its force. The lei-hi-tur- e

is in the first instance the judge
of its own constitutional powers, and
it is only when a manifest assumption
of authority or misapprehension of it
shall appear that the judicial power
will refuse to execute it." In Ken-
tucky it has been held that if it be
doubtful or questionable whether the
legislature has exceeded its limits
the judiciary cannot interfere, though
it may not be satisfied that the act
is constitutional. 2 Mon. 178

To the same effect, among others
are the following cases: Citv of Lex
ington vs. McGuillan's Heirs, 9
Dana, 514 ; Copper vs. Talfair, 4
Dall. 14 ; Tuler vs. The People, 8
Mich., 333; State vs. Cummings,
30 Mo. 277.

In view of this well settled rule rec
ognized in the foregoing cases apart
from the view we take of the organic
law, viz. : that the legislature is limit
ed in its sessions to sixty working or
legislative days, and not to sixty con
gecutife days as contended, we would
hesitate before holding that the legis
lature had in this instance transcend
ed its powers and violated the fund
amental law of the Territory, espec

representatives. The members of both
branches of the legislative assembly
shall have th.e qualifications of voters
as herein prescribed.

They shall be chosen for the term
of two years and the sessions of the
respective legislative assemblies shall
be biennial. Each legislative assem-
bly shall fix by law the day of the
commencement of its regular sessions.
The members of the council and house
of representatives shall reside in the
aisinci or county, tor which thev are
respectively elected. Here we have
the use of the word "shall"
ring seven different times in this one
section ; and all referring directly to
the qualifications, powers, duties, ses-
sions, etc, of the members of the ter-

ritorial legislative assemblies ; and is
there any possible room for the faint-
est doubt that, in each instance, the
word is used in its absolute, manda
tory sense?

It is not that the assembly mav
consist of a council and a house but it
shal so consist; not tljat the mem-
bers of both branches may have the
qualifications of voters, etc., but they
shall have such qualification ; not that
they hiay be chosen for two years, but
they shall be ; not that the sessions
may be biennial, but they shall be;
not that each legislative tssgmhly may
hx by law the day of the commence
ment of its regular sessions, but it
shall hx the day ; not tqat tlie mem
bers may reside in their respective dis
tricts or counties, but they shall
reside therein. Again the latter part
of section 1886, Rev. Stat., U. S., reads :

No session of the legislature shall be
held until the appropriation for the
expenses shall be made, etc.''

Does this mean that such session
may be held, whether the appropri
tion be made or not? On the other
hand, is not the inference irresistible
that, unless such appropriation were
first made, such session would be void?
In other words, is not the appropria-
tion a condition yrecedent to the legal
existence of the session? And still
again section 1886 of said statutes
reads ; "No legislative assembly of s

territory shall, in any instance qr un
der any pretence, exceed the amount
appropriated by congress for its an
nual expense.

Here again congress has clearly in
dicated its purpose to be to limit the
sessions of the legislative assemblies
to a definite period of sixty days dura
tion ; for appropriations are made upon
a basis of sixty days arid we know of
no instance where the pertdiem of
members, or expenses incurred for
longer periods than sixty days have
been paid. This session then, sheds
ught upon the meaning of congress
when it employed the language,
"Shall be limited to sixty days dura
tion," and we think it and other in
stances, referred to, clearly jndjoate
the legislative intent; that congress
said just what it meant, and meant
just what it said, when it declared in
plain, unambiguous language, that
the sessions of the legislative assem
blies of the several territories of the
United States shall be limited to sixty
days duration.

Ji jt had been the intention of con-
gress tq rest any discretion, if its pur
pose had been that the session might
be indennite in duration, but that con
gress would only pay for sixty days of
it; would not the language of the
statute have been some thing like tbja
"The sessions of the territorial legis
lative assembles may continue longer,
but Jn no event will the United States
pay the expenses thereof for more
than sixty days." And is it not in
measure a reflection upon the wisdom
and intelligence of the federal law
makers to impute a doubt to the
meaning of the simple, but signif-
icant language thpy employed? Con-

gress was passing a fundamental law
for the guidance of one of the three

branches of youthful " gov-
ernments, whose people, being of the

limited to sixty 'days, duration." Is
the latter clause mad;itory, or direc-
tory? The court incidentiy, says it is
mandatory in its terms : but the con-
clusion arrived at indicates that a dis-

cretion is implied. We are unable to
perceive how this can be ; because, if
the meaning of this language is clear
and indubitable and is mandator), it
admits of but one true construction,
being susceptible of but one true
meaning. Yet the court says: "It
remains for us to determine which of
the two views, as to the proper con-
struction to be placed upon said sec
tiou, contended for at the hearing of
the case, we should adopt, vjz : upon
the one hand, that the session of the
legislative assembly is limited therein
to sixty consecutive days from the
day upon which the assembly con-
venes ; or upon the other hand, that
the session is limited to sixty legisla-
tive working days, exclusive of Sun-
days, public holidays and days of in-

termediate adjournment."
The decision then construes the

language to mean sixty legislative,
working days, exclusive of Sundays,
holidays and days of intermediate ad-
journment. It seems to us that if
this construction is correct, it makes
the language necessarily directory,
and not mandatory. For the reason
that sixty legislative, working days,
exclusive of Sundays, holidays and
days of intermediate adjournment,
would necessarily make the session
endure longer than sixty consecutive
days; and therefore, as the greater in-

cludes the less, white the session might
endure for seventy or eighty consec-
utive days, counting Sundays and
other days' of . intermediate adjourn-
ment, in order to consume sixty legis
lative working davs, the limitation
might also be construed to mean sixty
consecutive uays.

In other words, the real point of
ditlerence is : plantin a counsel con
tend that the above language is di
rector' only, and admits of discretion,
while the defendant's counsel and the
friends of the court, contend that it is
mandatory and admits of no discre--

ion . For it is here to be observed
that the most earnest and strenuous
argument of plan iff a learned counsel,
incbiiiing tile very able argument of
assistant U. S. attorney general,
Shiold, filed herein, were, that the said
languague is directory, only, Sq that
it seems to us to be primarily essen
tial to a satisfactory solution of the
problem in hand, to first determine,
absolutely, if possible, whether this
language is mandatory, or directory
only

Now at the outset, we say this
language is clearly mandatory, that it
is really surprising that any one should
question its true import. It might be
observed that no mandatory phrase or
sentence was ever employed that was
not also, in a measure at least, direc-
tory. When God said "Let there bp
light," he both directed and command
ed: and the glory and blessing of that
subtile agent covered the void earth
The teacher says to the pupil "get
your lesson," it js both a direction and
a command. If the father says to the
son, "go to the stable and bring my
horse by the back gate into the yard,"
the language is also a direction and
command: but if the son should bring
the horse into the yard by the front.
instead of the buck gate, we appre
bend there would still be a substantial
execution of power, or authority con
feired.

We mean there is quite a difference
between the power conferred, and the
exercise of that power. The grant ot
power is generally mandatory, whilst
the phraseology indicating the man
ner of its exercise is often construed
to be only directory : and, therefore
the irregular exercise of a power would
not, necessarily, render the act per
formed void. o think most of the
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